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Introduction
[1]

On 19 September 2014, the appellant, Mr Yoganathan, was found guilty of

one charge of driving with excess blood alcohol contrary to s 56(2) of the
Land Transport Act 1988 by Judge L I Hinton in the District Court on the
North Shore.
[2]

The prosecution case was described by Judge Hinton in [2] of his judgment

as follows:
There was one issue only. The question was whether or not Mr Yoganathan
was the driver or rather had the prosecution proved beyond reasonable doubt
that he was. The brief facts here are that Mr Yoganathan was being treated
in an ambulance at the scene at the time the police arrived. There was a
Mazda vehicle and a truck stationary with obvious prior involvement in a
collision. No one was in the vehicles. The police case was essentially that
because Mr Yoganathan was there, because he apparently owned the vehicle,
and because his wallet and licence were found by the police officer in the
vehicle, that he was the driver. No other witnesses were called by the police,
including the truck driver or ambulance personnel. There was no witness as
to the accident or as to the driving of the vehicle.

[3]

Mr Yoganathan appeals the conviction.

The appeal is advanced on two

grounds:
(a)

First,

that

Judge Hinton

erred

in

admitting

evidence

that

Mr Yoganathan’s driver’s licence was found in one of the vehicles – a
Mazda car – involved in the collision. Judge Hinton considered that
the licence was found in the course of an unlawful search and it was
asserted for Mr Yoganathan that he erred in the proportionality
assessment required under s 30 of the Evidence Act 2006.
(b)

Secondly, it was asserted that even if evidence from the search was
admissible, the prosecution had still not proved beyond reasonable
doubt the act of driving, or the identity of any driver.

[24]

Accordingly, the appeal is allowed.

_________________________

Wylie J

